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Learning Objectives

At the conclusion of this activity, participants will be able to:

1. Review legal limitations and policy concerning abortion from a military health perspective.
2. Discuss medical readiness and force readiness implications of changes in abortion law and policy.

3. ldentify ethical implications and concerns associated with changes in abortion law and policy.



Legislative Background

Roe v. Wade, 1973, based on the 14" Amendment and right to privacy

Hyde Amendment, 1976, effective 1980, renewed annually in appropriations bills

* Prohibited use of federal funds for abortions, “except where the life of the mother
would be endangered if the fetus were carried to term.”

Department of Labor, Health and Human Services (HHS), Education, Related Agencies
Appropriations Act, 1994, signed by President Clinton

* Expanded the category of abortions eligible under Medicaid to include rape and
incest

» States mandated to pay for abortion cases following rape or incest

Hyde Amendment failed to become law under H.R. 7, 2017
Roe v Wade, 1973
14th Amendment and Right to Privacy
Hyde Amendment, 1976
Dept. of Labor, Health and Human Services (HHS), Education, Related
Agencies Appropriations Act, 1994 8
H.R.7,201



https://supreme.justia.com/cases/federal/us/410/113/
https://law.justia.com/constitution/us/amendment-14/
https://crsreports.congress.gov/product/pdf/IF/IF12167#:%7E:text=The%20Hyde%20Amendment%2C%20according%20to,are%20not%20obligated%20to%20cover
https://rules.house.gov/bill/115/hr-77
https://rules.house.gov/bill/115/hr-77

Legislative
Background,
Cont.

Dobbs v. Jackson Women’s Health, 2022,
overturned Roe v. Wade

e The decision eliminated federal standards on abortion access as
established by Roe v. Wade and Planned Parenthood v. Casey.

e Without codification at the federal level, each state can establish
their own laws protecting or restricting abortion

Where does this leave the United States Military
and its Service Members?

Why is there confusion within Military Treatment
Facilities (MTFs) pertaining to women’s
reproductive health and abortion?

Roe v. Wade
Dobbs v. Jackson Women’s Health, 2022

Planned Parenthood v. Casey



https://supreme.justia.com/cases/federal/us/410/113/
https://www.supremecourt.gov/opinions/21pdf/19-1392_6j37.pdf
https://supreme.justia.com/cases/federal/us/505/833/

eeecceenes Medicaid covers medically necessary abortion for low-income women through legisiation.
Medicaid covers medically necessary abortions for low-income women under court order.
Medicaid denies abortion coverage for low-income women except for cases of rape, incest, life or health endangerment, or severe fefal abnormality.
Medicaid denies abortion coverage for low-income women except for cases of rape, incest, life endangerment, or severe fetal abnormality.
Medicaid denies abortion coverage for low-income women except for cases of rape, incest, or life or health endangerment.
Medicaid denies abortion coverage for low-income women except for cases of rape, incest, or life endangerment.
Medicaid denies abortion coverage for low-income women except for cases of life endangerment.

Medicaid Coverage
as of
September 2022




Abortion Legality of November 2022

lllegal

Legal or legally unclear but no providers

llegal after embryonic cardiac-cell activity is detectablel]
lllegal after 15 weeks (first trimester)

lllegal after 18 weeks

lllegal after 20 weeks

llegal after 22 weeks (5 months)l<!

lllegal from fetal viability (= 23 weeks LMP)
lllegal after 24 weeks (5} months)

lllegal in the third trimester!?]

Mo gestational limit

11



(a) Restriction on Use of Funds.

-Funds available to the Department

For DO D . 10 of Defense (DoD) may not be used e 10 USC 1093: Performance
J to perform abortions except where of abortions: restrictions
the life of the mother would be (house.gov)
U Sc 1093 . endangered if the fetus were carried

to term or in a case in which the

Pe rfo rm a n Ce pregnancy is the result of an act of

rape or incest.

of abortions:

(b) Restriction on Use of Facilities.

restrictions

-No medical treatment facility or
other facility of the Department of
Defense may be used to perform an
abortion except where the life of the
mother would be endangered if the
fetus were carried totermorina
case in which the pregnancy is the
result of an act of rape or incest.

12



http://uscode.house.gov/view.xhtml?req=(title:10%20section:1093%20edition:prelim)%20OR%20(granuleid:USC-prelim-title10-section1093)&f=treesort&edition=prelim&num=0&jumpTo=true

“Section 1093 of title 10 of the United
States Code prohibits the use of
Department of Defense ("DOD") funds

10 U Sc 1093 ~ to perform abortions except where the e 10 USC 1093: Performance
o life of a woman would be endangered of abortions: restrictions
. if the fetus were carried to term. By
Prlvatel memoranda of December 21, 1987, (house.gov)
y and June 21, 1988, DOD has gone

beyond what | am informed are the
F u n d ed requirements of the statute and has
banned all abortions at U.S. military
facilities, even where the procedure is
privately funded. This ban is
unwarranted. Accordingly, | hereby

Abortions at

ege direct that you reverse the ban
M | I |ta ry immediately and permit abortion
services to be provided, if paid for
H s I entirely with non-DOD funds and in
OSp Ita S accordance with other relevant DOD

policies and procedures.

You are hereby authorized and
directed to publish this memorandum
in the Federal Register.

William J. Clinton.”

13



http://uscode.house.gov/view.xhtml?req=(title:10%20section:1093%20edition:prelim)%20OR%20(granuleid:USC-prelim-title10-section1093)&f=treesort&edition=prelim&num=0&jumpTo=true

TRICARE Covered Abortions

 TRICARE covers abortions ONLY when:

* Pregnancy results from rape or incest
e Life of the mother is at risk

* NOTE: in both cases, a physician must certify
the reason in the patient’s record

TRICARE covers medical and mental health services
related to the covered abortion

TRICARE Disclaimer: “This list of covered services is
not all inclusive. TRICARE covers services that are
medically necessary and considered proven. There
are special rules or limits on certain services, and
some services are excluded.

e https://www.tricare.mil/CoveredServi

ces/IsltCovered/Abortions

14


https://www.tricare.mil/CoveredServices/IsItCovered/Abortions

TRICARE Covered Abortions

* TRICARE covered abortions authorized at: e https://www.tricare.mil/CoveredServi

* Hospital outpatient departments ces/IsltCovered/Abortions

* Freestanding ambulatory surgery centers
* Individual providers

* TRICARE DOES NOT cover:

* Services and supplies related to non-
covered abortions

* Counseling, referral, preparation, and
follow-up for a non-covered abortion

* Abortions for fetal abnormality or for
psychological reasons

15


https://www.tricare.mil/CoveredServices/IsItCovered/Abortions

Memorandum
by Secretary
Austin

20 October 22

To protect service members:

e |ncreased privacy protection — notify commanders
of pregnancy at 20 weeks

e Providers may not notify/disclose reproductive
health info to commanders

e Commanders are to enforce policies against
discrimination/retaliation

To protect health care providers:

e Reimburse licensing fees for providers to become
licensed in new state to support performance of
official duties

e Develop a program to support providers subject to
adverse actions for appropriately performing their
duties

Source: Memorandum by Secretary Austin 20 October 2022 16



https://media.defense.gov/2022/Oct/20/2003099747/-1/-1/1/MEMORANDUM-ENSURING-ACCESS-TO-REPRODUCTIVE-HEALTH-CARE.PDF

Memorandum
by Secretary
Austin

20 October 22

Create DoD policy allowing for administrative
absence for non-covered reproductive health care

Establish travel and transportation allowances for
Service members and dependents to facilitate travel
to access non-covered reproductive health care

MTFs will expand services to include dedicated
hours for walk-in contraceptive care

Conduct a comprehensive contraception education
campaign, to include publicly displayed information
Improve TRICARE and MHS websites to clarify types

of care available following any abortion, covered or
not covered and provide points of contact

Source: Memorandum by Secretary Austin 20 October 2022 17



https://media.defense.gov/2022/Oct/20/2003099747/-1/-1/1/MEMORANDUM-ENSURING-ACCESS-TO-REPRODUCTIVE-HEALTH-CARE.PDF

Women in
the DoD

* MHS serves 1.62 million women of reproductive age (15 — 45)
* Servicemembers, retirees, dependents

* Unintended pregnancies 50% higher for active-duty women
than civilian counterparts

e 46,000 active-duty women and 75,000 reserve component
women assigned to states with laws that ban or restrict
abortion (as of 7/22)

* DoD performed 93 covered abortions from 2016 to 2022 in
MTFs

* https://crsreports.congress.gov/product/pdf/IN/IN11960

18


https://crsreports.congress.gov/product/pdf/IN/IN11960

Impact on U.S. National Security

17.2% of the active-duty force are women
* 6% face unintended pregnancies annually

Limits women’s access to reproductive health care

Unintended pregnancies hurt readiness

Neglects needs to female service members

Source: https://www.rand.org/news/press/2022/09/13.html

19


https://www.rand.org/news/press/2022/09/13.html

Laws banning abortion* %) Share offemalg r_nilit_ary
population residing in state

Laws restricting abortion by gestational age** Weeks=gestational age As of July 31, 2022
When heartbeat detected, After 15 After 20, 22, or
generally at 6 weeks weeks 24 weeks
ME
<0.1%
Wi VT NH
0.1% <0.1% <0.1%
WA ID MT ND MN IL M NY MA
4.4% 0.3% 0.4% 0.7% <0.1% 2.5% 0.1% 1.3% 0.3%
o C - 2
OR NV WY sD 1A IN OH PA NJ cT RI
0.1% 1.3% 0.3% 0.3% <0.1% 0.1% 0.9% 0.2% 0.7% 0.29% 0.4%
. ) o o . - . o [
CA uT co NE MO KY wv VA MD DE
12.5% 0.4% 3.4% 0.6% 1.3% 2.6% <0.1% 10.4% 3.8% 0.3%
o i—\ - . p
AZ NM KS AR TN NC SC DC
1.5% 1.2% 1.5% 0.3% 0.2% 6.3% 3.4% 2.1%
OK LA MS AL GA °
1.8% 1.3% 1.1% 0.7% 4.6% Ba n n I ng
AK Hi TX FL

e O) A b ort i on

Laws existing, but not necessarily in effect, as of August 8, 2022,
* With limited exceptions in certain states for situations like rape, incest, and life of the mother. States may have additional laws
restricting abortion based on gestational age.
*# EFarliest gestational age restriction is shown. States may have additional laws restricting abortion at later gestational ages.

Source: CRS analysis of Defense Manpower Data Center data. CRS Law Librarian Laura Deal provided analysis of state laws




Federal law trumps state law in
terms of care

Legal Points |
DoD general counsel opined that

appropriations can be expended
to fund service member travel
that DoD cannot perform (10/22)

Source: https://www.justice.gov/olc/file/1545696/download 21



https://www.justice.gov/olc/file/1545696/download

* Memorandum by Secretary Austin protects service
members — but for how long? How is this enforced?

* Directs commanders to display objectivity and
discretion

* Changing landscape

A Mllltary e Overturning Roe v. Wade:

. ) 4 ... ) )
Patlent S * May empower clinicians and leaders in states with
restricted access to abortion to dissuade service

members from taking birth control, using
contraceptives, and pursuing clinical abortions when
needed for health-related reasons.

* May lead to “slippery slope” of discrimination, stigma,
shame, fear, and loss of trust and autonomy.

Perspective

22



* A female service member discloses a pregnancy to their
commander, and the pregnant service member wishes to
terminate her pregnancy. However, mission requirements have
already forced the commander to deny another service member’s
elective surgery request.

* What are some ethical concerns with this scenario?

* Are commanders within their right to deny an “elective”
abortion due to mission requirement?

 What if denying the abortion puts the life of the service
member at risk later in the pregnancy? Would there be legal
action taken against the commander?

23



Final Thoughts

Key Takeaways

* What are you all seeing or hearing from
commanders, service members, referral
management offices, etc.?

* Research on women’s health and mental
health concerns while living in or PCSing to
restricted states:

* Beginning this summer

* Will be qualitative, in-depth interviews
* Video and audio recording

* One-to-two-year project
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CE/CME credit or certificate of attendance. You must complete the program posttest and evaluation before
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Please complete the following steps to obtain CE/CME credit:

Go to URL: https://www.dhaj7-cepo.com/content/feb-2023-ccss
Click on the REGISTER/TAKE COURSE tab.
= |f you have previously used the CEPO CMS, click login.
= |f you have not previously used the CEPO CMS click register to create a new account.
° Follow the onscreen prompts to complete the post-activity assessments:
° Read the Accreditation Statement
* Complete the Evaluation
* Take the Posttest
* After completing the posttest at 80% or above, your certificate will be available for print or download.

®* You can return to the site at any time in the future to print your certificate and transcripts at:
https://www.dhaj7-cepo.com/

° If you require further support, please contact us at: dha.ncr.j7.mbx.cepo-cms-support@health.mil

Improving Health and Building Readiness. Anytime, Anywhere — Always
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